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• Case background (RP vs. PRC)

• Permanent Court of Arbitration (PCA) & Hearings

• UNCLOS & the environmental damage in South China Sea

• The science: Fragile ecosystems, threatened species, 
connectivity

• Giant Clam extraction evidence subsequent to PCA hearings

• The Tribunal decision July, 2016



Case Background: The Republic of the Philippines 
vs. The People’s Republic of China

• Mostly a territorial dispute 
under United Nations 
Convention on the Law of the 
Sea (all signatories)

• Environmental component 
added because of PRC fishing 
activities & island building 
activities



Complicated Case Timeline: 
RP vs. PRC. The so-called 

“Nine-Dash Line”
2002

2009

01/13

03/14

12/14

11/15

07/15

10/15

• initial talks under ASEAN

• RP initiates PCA/UNCLOS case
08/13

06/14

• PCA convenes hearing



Permanent Court of Arbitration

• Peace Palace in Den Hague, The “World Court”

• PCA oldest international court
• 1899 Hague Peace 

Conference

• 120 member countries



The Hearings

• The Tribunal



The Hearings

• Philippine 
Delegation
3 components:

1) Philippine 
Government 
(Chair National 
Defense, 
ambassadors, 
Supreme Court 
Justice)



The Hearings

• Philippine Delegation headed by 
Solicitor General Florin Hilbay & 
Secretary of Foreign Affairs 
Albert Del Rosario 



The Hearings

2) Counsel Team for the 
Philippines: Foley Hoag LLP & 
Legal consultants



The Hearings

3) Two expert witnesses
• Environment
• Definition of an 

island



The Hearings

• Observers

UNCLOS
signatory 
countries 
(blue, green, yellow)



The Hearings

• PRC Delegation



UNCLOS & the Marine Environment

• Part XII
• Article 192. General obligation. States have the 

obligation to protect and preserve the marine 
environment.
• using …. means … in accordance with …. their policies 
• are so conducted as not to cause damage by 

pollution to other States and their environment, and 
…. does not spread beyond the areas where they 
exercise sovereign rights.



UNCLOS & the Marine Environment

• Part XII
• Article 194. Measures to prevent, reduce and 

control pollution of the marine environment….
• 5. The measures taken in accordance with this 

Part shall include those necessary to protect 
and preserve rare or fragile ecosystems as well 
as the habitat of depleted, threatened or 
endangered species and other forms of 
marine life.

(…… Conservation Biology)



UNCLOS & the Marine Environment

• Part XII
• Article 192. General obligation. States have the obligation to protect and preserve the 

marine environment.
• using …. means … [1] in accordance with …. their policies 
• are so conducted as not to cause damage by pollution to other States and their 

environment, and …. [5] does not spread beyond the areas where they exercise sovereign 
rights.

• Article 194. Measures to prevent, reduce and control pollution of the marine 
environment….
• 5. The measures taken in accordance with this Part shall include those necessary to [4] 

protect and preserve rare or [3] fragile ecosystems as well as the habitat of depleted, [2] 
threatened or endangered species and other forms of marine life.

1) Where sovereign policies met?
2) Were threatened species protected?
3) Are coral reefs in the South China Sea fragile ecosystems?
4) Were coral reefs protected (or damaged?)
5) Would the damage potentially spread to other States?



1. Were sovereign policies followed?

• Was an environmental impact statement done? 
Plans to mitigate any harm from island building activities?
• Evidence indirectly put forward by PRC was a handbook 

on monitoring pollution in coastal waters
• No actual evidence that an EIS was completed
• ?:

NO!



2. Were threatened species protected?
• Photographic & eye witness evidence: threatened (under IUCN Red 

List Criteria) and/or protected (under CITES agreements) species 
exploited/harmed: corals, giant clams, elasmobranchs,  groupers, 
sea turtles

The 2001 

IUCN

Categories

Not Evaluated (NE)

Near Threatened (NT)

Data Deficient (DD)

Endangered (EN)

Critically Endangered (CR)

Vulnerable (VU)

Extinct in the Wild (EW)

Extinct (EX)

Least Concern (LC)



Giant clams protected under CITES & assessed as threatened



2. Were threatened species protected?

The 2001 

IUCN

Categories

Not Evaluated (NE)

Near Threatened (NT)

Data Deficient (DD)

Endangered (EN)

Critically Endangered (CR)

Vulnerable (VU)

Extinct in the Wild (EW)

Extinct (EX)

Least Concern (LC)

NO!



3. Are Coral Reefs “Fragile Ecosystems” 
and therefore UNCLOS requires protection?

• Well established… require clear water…long 
recovery times
(5-10 years or decades if substrate disturbed)

• ?:

YES!



4. Were coral reefs protected or damaged?

• Satellite imagery of dredging operations speaks for itself …..



Were coral reefs protected or damaged?

• Satellite imagery conclusive that dredging operations destroyed coral 
reefs



Were coral reefs protected or damaged?

• Satellite imagery of dredging operations speaks for itself



Were coral reefs protected or damaged?

• Satellite imagery of dredging operations speaks for itself







Were coral reefs protected or damaged?

• Satellite imagery of dredging operations speaks for itself

Many dredgers used



Source: Southerland, 2016. U.S.-China Economic and 
Security Review Commission

Mischief Reef, March 2015



Were coral reefs protected or damaged?

• Satellite imagery conclusive that dredging operations destroyed coral 
reefs

Extensive severe sedimentation plume



Figure by John McManus

Lagoonal Reef Communities



Were coral reefs protected or damaged?

• Satellite imagery conclusive that dredging operations destroyed coral 
reefs



Were coral reefs protected or damaged?

• Satellite imagery conclusive that dredging operations destroyed coral 
reefs

Dredging complete, sediment plume continues



Were coral reefs protected or damaged?

• Satellite imagery conclusive that dredging operations destroyed coral 
reefs

January 2012



Were coral reefs protected or damaged?

• Satellite imagery conclusive that dredging operations destroyed coral 
reefs

January 2012

Despite shoreline hardening





Were coral reefs protected or damaged?

• Satellite imagery conclusive that dredging operations destroyed coral 
reefs



Major construction on 6 other reefs

Subi Reef Fiery Cross Reef

3250 m runway



4. Were coral reefs protected?

YES!

NO!

4. Were coral reefs damaged?



5. Was damage done beyond immediate 
vicinity?

• so conducted as not to cause damage by pollution 
to other States and their environment, and …. [5] 
does not spread beyond the areas where they 
exercise sovereign rights (UNCLOS Part XII, article 
192)

• Does destruction of coral reefs in one area, impact the 
viability of reefs in another area?



Two Stage Life History of 

Marine Species
Adults – free swimming or fixed

Larvae – spawn in water column and 

mostly at mercy of currents



Would damage harm 
other states?

• Larval modelling evidence 

• ‘Heat map’ of connectivity

• Likelihood that reefs are 
dependent on each other 
for larval replenishment.



Would damage harm other states?
• Further Larval modelling evidence 



5. Was damage done beyond immediate 
vicinity?

• so conducted as not to cause damage by pollution to 
other States and their environment, and …. [5] does not 
spread beyond the areas where they exercise sovereign 
rights (UNCLOS Part XII, article 192)

• Does destruction of coral reefs in one area, impact the viability 
of reefs in another area?

MAYBE



Clam extraction evidence after hearing

PRC claims that islands built on already 
destroyed reefs……….
- A lot of media attention, expose’s and 
subsequent spotlight on ‘cutter boat’ clam 
extraction activity.
- Media is a conservation biology instrument….



a.,b. http://blog.sina.com.cn/s/blog_51460dc40102e5eq.html
c. Google Earth/Digital Globe
d. J. McManus

a b

c

d

Giant Clam Cutter/Chopper Boats: Paracel and Spratly Islands
Courtesy of John McManus



Giant Clam Shell and Carvings – new ‘white gold’
Courtesy of John McManus



a b c

Fiery Cross Reef: Near-Natural to Clammed to Island 

a. CSIS Asia Maritime Transparency Initiative / Digitalglobe

b. and c. Google Earth/Digital Globe 2016

Courtesy of John McManus

Source: Southerland, 2016. U.S.-China Economic and 
Security Review Commission



Victor Robert Lee, 
“The Diplomat” 

January 15, 2016

Chopper boats mistaken 
for dredging activity



Victor Robert Lee, 
“The Diplomat” 

January 15, 2016



Tanmen Fishermen 

NOTE: screen shots 
from Chinese bloggers

Victor Robert Lee, “The 
Diplomat” January 15, 

2016



Evidence entered into PCA testimony…. 
Courtesy of John McManus



Type of Damage Number of Reefs Area Damaged (km2)

PR China Total PR China Total

Island Building and Reinforcement 16 31 14 15

Materials Dredging 3 7 39 40

Channel/Harbor Dredging 13 27 2 3

Giant Clam Chopper Boat Damage 41 41 104 104

Total --- --- 159 162

Notes: 
1. Areas where island building covered cutter boat damage omit the latter.

2. Some reefs have multiple sources of damage and so ‘Number of Reefs’ is not additive.

3. Many offshore reefs are heavily overfished, but this is currently difficult to quantify.  

4. 1 km2 is 1,000,000 m2.

Minimal Estimates of Damage to the Offshore Reefs

Courtesy of John McManus



SUMMARY:
Evaluation of PCA Decision July 2016

• 479 page report (on the web)

• 79 pages on environmental dispute

• Territorial dispute – UNCLOS rules

• Environmental component:

1) Had not followed national policies

2) Threatened species not protected

3) Coral reefs fragile ecosystems

4) Coral reefs NOT protected

5) Connectivity mentioned but….



Thank you 

All that I presented is 
public record; transcripts 
of arguments on:

http://www.pcacases.co
m/web/view/7

http://www.pcacases.com/web/view/7

